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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 98 and 99
RIN 0970-AB74

Child Care and Development Fund

AGENCY: Administration for Children
and Families (ACF), HHS
ACTION: Final rule.

SUMMARY: This final rule implements
the child care provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act (PRWORA) of 1996
(Pub. L. 104-193) and incorporates
technical corrections to PRWORA made
by the Balanced Budget Act of 1997
(Pub.L. 105-33). PRWORA appropriates
new entitlement child care funds under
section 418 of the Social Security Act
and requires that these new Federal
child care funds be subject to the Child
Care and Development Block Grant
(CCDBG) Act. The CCDBG program
which was created under the original
CCDBG Act is a discretionary fund
program. PRWORA also reauthorized
the CCDBG Act. As PRWORA requires
that these child care funds be
administered as a unified program, the
Administration for Children and
Families has named the combined funds
the Child Care and Development Fund
(CCDF). Parts 98 and 99 are the official
regulations for the Child Care and
Development Fund.

EFFECTIVE DATE: August 24, 1998.

FOR FURTHER INFORMATION CONTACT:
Barbara Binker, Director, Policy
Division, Child Care Bureau, Hubert
Humphrey Building, Room 320F, 200
Independence Avenue, SW,
Washington, DC 20201, telephone (202)
401-5145. Deaf and hearing-impaired
individuals may call the Federal Dual
Party Relay Service at 1-800-877-8339
between 8 a.m. and 7 p.m. Eastern time.
SUPPLEMENTARY INFORMATION:

Background

Section 103(c) of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA)
repealed the child care programs
authorized under title IV-A of the Social
Security Act—AFDC Child Care,
Transitional Child Care and At-Risk
Child Care. In addition, PRWORA
amended section 418 of the Social
Security Act to provide new entitlement
Federal child care funds and transferred
them to the Lead Agency under the
amended Child Care and Development
Block Grant Act. The funding under

section 418 is now subject to the CCDBG
Act. PRWORA also amended the
CCDBG Act.

The new statutory provisions,
therefore, unified what was a
fragmented child care subsidy system.
The combined and increased funding
becomes part of a holistic and
streamlined system for child care. The
integrated entitlement and discretionary
child care funding has a single, unified
purpose. The Department of Health and
Human Services has named the
combined funds the Child Care and
Development Fund (CCDF), to reflect
this integration of multiple funding
sources. The Department uses the CCDF
terminology when corresponding with
grantees and the child care field.

Goals and Purpose of the Rule

The primary goals of this rule are to:
—Amend the CCDBG regulations in

light of the child care amendments

under title VI of PRWORA,

—achieve a balance between program
flexibility and accountability,

—assure the health and safety of
children in child care,

—recognize that child care is a key
support for work, as envisioned in
TANF, and

—clarify, streamline, simplify, and
unify the Federal child care program.
The major regulatory decisions were

made to assure States have adequate
information upon which to base their
child care payments; promote public
involvement in the Plan process;
strengthen health and safety in child
care by requiring children receiving
CCDF subsidies to be age-appropriately
immunized; require coordination
between child care Lead Agencies and
agencies administering TANF, health,
education and employment programs;
streamline the CCDF application and

Plan; and provide clarifications based

on experience operating both the

CCDBG program and the now-repealed

title IV-A programs.

We received relatively few comments
during the comment period—only some
160 organizations and individuals made
approximately 500 comments, many of
which were duplicative. The content of
the comments lead us to believe that we
achieved our goal of reaching balance
among viewpoints. We made only a few
changes as a result of comments to
adjust the balance among goals. Of the
substantive changes made, we require
the Lead Agency to make available to
the public, in advance of the public
hearing, the plan it proposes to submit
to the Secretary. We require the Lead
Agency to provide consumer education
information to parents and the general
public about health and safety

requirements and about the full range of
providers available to families. We
clarified that an independent audit of a
Lead Agency shall be conducted by a
State agency that meets the generally
accepted government auditing standards
or by a public accountant who meets the
independence standards contained
therein. We added provisions regarding
tribal consortia in §98.83. We also
added or revised provisions regarding
tribal construction at § 98.84 including
a requirement regarding the amount a
tribe new to the CCDF may spend on
construction and a provision regarding
treatment of construction planning
costs.

We made other changes to conform to
the technical amendments to PRWORA
by Pub. L. 105-33, The Balanced Budget
Act of 1997, primarily in §98.70 and
98.71. Based on comments, we also
made other minor changes to clarify
proposed language or codify policy
contained in the preamble of the
proposed rule.

Statutory Authority

Section 658E of the Child Care and
Development Block Grant Act of 1990
requires that the Secretary shall by rule
establish the information needed in the
Block Grant Plan.

Regulatory Impact Analysis

This rule has been reviewed by the
Office of Management and Budget
(OMB) pursuant to Executive Order
12866. Executive Order 12866 requires
that regulations be reviewed to ensure
that they are consistent with the
priorities and principles set forth in the
Executive Order. The Department has
determined that this rule is consistent
with these priorities and principles. An
assessment of the costs and benefits of
available regulatory alternatives
(including not regulating) demonstrated
that the approach taken is the most cost-
effective and least burdensome while
still achieving the regulatory objectives.

For the most part, the regulations
implement specific requirements under
PRWORA.

We are requiring that children be age-
appropriately immunized in order to
receive services under the Child Care
and Development Fund. As most States
already include immunizations in their
child care standards and provide
religious and medical exemptions from
immunizations, we do not anticipate
that this rule will have a significant
negative impact on either grantees or
families, since grantees will not be
required to provide immunizations
directly. The Vaccines for Children
Program, an important component of the
Childhood Immunization Initiative (ClI),
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provides immunizations to eligible
children, including those without
insurance coverage, those eligible for
Medicaid, and American Indians and
Alaska Natives. In addition, every State
receives grant funds for immunization
activities, including hiring nurses,
expanding clinic hours, assessing
coverage levels, and conducting
outreach. Immunization levels of
children 19-35 months of age are
measured by the National Immunization
Survey, the most recent survey
conducted throughout the U.S. that
provides comparable State vaccination
coverage estimates.

The immunization provision was
considered the most cost-effective and
least burdensome approach because: (1)
It helps ensure that vulnerable young
children are age-appropriately
immunized; (2) immunization of such
children is highly cost-effective; and (3)
it provides flexibility to grantees in
determining how to implement the
provision.

authority.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (Pub.
L. 96-354) requires the Federal
government to anticipate and reduce the
impact of rules and paperwork
requirements on small businesses and
other small entities. The primary impact
of this regulation is on State, tribal and
territorial governments. To a lesser
extent the regulation could affect
individuals and small businesses.
However, the number of small
businesses affected should be limited,
and the expected economic impact on
these businesses would not be so
significant that a full regulatory
flexibility analysis is indicated.

The rule contains a number of
provisions that could result in some
decrease in the regulatory and economic
burdens on providers that are small
businesses. Because States will be
required to operate their programs
under a more consistent set of program
rules, participating providers will face a
simpler and more streamlined set of
Federal regulatory requirements.

The providers who would potentially
be most affected by this rule are in-
home providers. These providers are
generally not operating as small
businesses, but as domestic employees;

1995

in any one year.

thus, any impact on them need not be
specifically addressed under this Act.
State, local and tribal governments
already have authority to set general
regulatory requirements and health and
safety standards for child care
providers. If States (or other grantees)
believe that there is a substantial need
for additional requirements (to protect
the well-being of children in care), we
expect them to act under this general

While States generally have
immunization requirements for children
in child care, the proposed
immunization provision might result in
some additional children being subject
to immunization requirements or
stronger requirements for some
children. However, States have
flexibility in deciding how
immunization requirements are to be
implemented. Our rule does not dictate
that States impose requirements on
providers; rather, States can choose to
impose them on eligible families. Thus,
the immunization provision in this rule
does not necessarily affect small
businesses. Further, where States do
choose to impose additional
requirements on providers related to the
immunization provision, such
requirements would be basically
administrative in nature (e.g.,
documentation); we expect the costs of
immunization to be covered through
other funding sources. Thus, this
provision would not have a significant
economic impact on providers.

For these reasons, we certify that this
rule will not have a significant
economic effect on a substantial number
of small entities, and that a Regulatory
Flexibility Analysis is not required.

Unfunded Mandates Reform Act of

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered agency prepare a
budgetary impact statement before
promulgating a rule that includes any
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more

We have determined that this final
rule will not impose a mandate that will

ANNUAL BURDEN ESTIMATES

result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Accordingly, we have not prepared a
budgetary impact statement, specifically
addressed the regulatory alternatives
considered, or prepared a plan for
informing and advising any significantly
or uniquely impacted small
governments.

Congressional Review of Regulations

This final rule is not a “major’ rule
as defined in Chapter 8 of 5 U.S.C.

Paperwork Reduction Act

Sections 98.16 and 98.81 contain the
Lead Agency Plan information
requirements of the ACF-118 and ACF-
118-A respectively. Sections 98.70 and
98.71 contain the information required
by both the ACF-800 and ACF-801
child care data collections. As required
by the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), the Administration
for Children and Families submitted
these sections to the Office of
Management and Budget (OMB) for its
review. The Pre-Prints, ACF-118 and
ACF-118-A, have been approved by
OMB—OMB Number 0970-0114,
expires 5/31/2000. The OMB also
approved both data collection forms, the
ACF-800 (OMB Number 0970-0150,
expires 3/31/2000) and the ACF-801
(OMB Number 0970-0167, expires 11/
30/2000).

Title: State/Territorial Plan Pre-Print
(ACF-118) and Tribal Plan Pre-print
(ACF-118-A) for the Child Care and
Development Fund (Child Care and
Development Block Grant).

Description: These legislatively-
mandated plans serve as the agreement
between the Lead Agency and the
Federal Government as to how CCDF
programs will be administered in
conformance with legislative
requirements, pertinent Federal
regulations, and other applicable
instructions and guidelines issued by
ACEF. This information will be used for
Federal oversight of the Child Care and
Development Fund.

Respondents: State governments and
territories, Tribal organizations.

Instrument

Number of re-
spondents

Number of re-

sponses per
respondent

Average bur-
den hours per
response

Total burden
hours

ACF=L18 o
ACF=L18a oot

56
243

30
30

840
3,645

Estimated Total Annual Burden Hours: 4,485.
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Title: Child Care Annual Aggregate Report—ACF-800.

Description: This legislatively mandated report collects program and participant data on all children and families
receiving direct CCDF services. Aggregate data will be collected and will be used to determine the scope, type, and
methods of child care delivery, and to provide a report to Congress.

Respondents: States, the District of Columbia, American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and
the U.S. Virgin Islands.

ANNUAL BURDEN ESTIMATES

Instrument

Number of re-
spondents

Number of re-
sponses per
respondent

Average bur-
den hours per
response

Total burden
hours

ACF-800

56

1 40

2,240

Estimated Total Annual Burden Hours: 2,240.

Title: Child Care Quarterly Case Level Report, ACF-801.

Description: This legislatively-mandated report collects program and participant data on children and families receiving
direct CCDF services. Disaggregate data will be collected and will be used to determine the participant and program
characteristics as well as cost and level of child care services. The data will be used to provide a report to Congress.
Form ACF 801 represents the data elements to be collected and reported to ACF.

Respondents will be asked to sample the population of families receiving benefits on a monthly basis and submit
the three most current monthly samples to ACF quarterly. States are allowed to submit the data monthly if they choose
to do so. Each monthly sample is drawn independent of the other samples and retained for submission within a
quarterly report. ACF is not issuing specifications on how respondents compile overall database(s) from which samples
are drawn. ACF provided respondents sampling specifications which specify a minimum sample size of approximately

200 cases. States are allowed to submit their total monthly population.
Respondents: States, the District of Columbia, American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and

the U.S. Virgin Islands.

ANNUAL BURDEN ESTIMATES

Instrument

Number of re-
spondents

Number of re-
sponses per
respondent

Average bur-
den hours per
response

Total burden
hours

ACF-801

56

4 20

4,360

Estimated Total Annual Burden Hours: 4,360.

The Administration for Children and
Families considered comments by the
public on evaluating whether the
proposed collections are necessary for
the proper performance of the functions
of ACF, including whether the
information will have practical utility.
Comments regarding specific items are
discussed in the preamble. The quality,
usefulness and clarity of the information
to be collected will be enhanced by the
technical assistance provided and the
regional meetings that ACF has
convened.

Amended Regulations, 45 CFR Part 98

We have chosen to present 45 CFR
Part 98 as an amended whole. We
believe that the publication of the whole
text of Part 98 will facilitate
understanding of the impact of the

amendments on the regulations that are
retained. In addition, we made a
number of other minor editorial changes
throughout the regulations to enhance
clarity, to reflect the change of program
name from the Child Care and
Development Block Grant (CCDBG) to
the Child Care and Development Fund
(CCDF), and to reflect the change from
“Grantee” to ‘‘Lead Agency’’ for reasons
explained in this preamble at §98.2.

We have made the following changes
to the regulations.

Title/heading: Part 98.

Subparts—A, E and F.
Sections—98.1, 98.13, 98.15, 98.43,
98.45, 98.51, 98.52, 98.53, 98.61, 98.62,
98.63, 98.64, 98.65, 98.70, 98.71, and

98.81.
Definitions: §98.2 is now an
alphabetical listing.

Removed: (e), (f), (n), (0), (s), (99) and

(nn).

Added: Child Care and Development

Fund (CCDF), Construction,

Discretionary Fund, Facility, Major
Renovation, Mandatory Funds,
Matching Funds, Modular unit, Real
property, and Tribal Mandatory Funds.

Assurances and Certifications: §98.15
has been reorganized to reflect the
statute intent that states “‘assure’ they
meet certain requirements and “‘certify”
that they meet others.

Tribes: We have consolidated tribal
regulations from 88 98.16(b), 98.17(b)

and 98.60(g) into Subpart I.

The following distribution table
summarizes what has been added,
removed, revised and redesignated.

Existing section

Action

New section

98.1(a) and (b)
98.1(b)(7)
98.1(b)(8)
98.2(a), (), (q), (mm) ...
98.10(b) and (e)

Added
Redesignated
Removed.

Redesignated
Revised
Revised

98.1(a)
98.1(b) and (c).

98.1(c)(7).

98.2—Alphabetical.

98.10(b) and (e).
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Existing section

Action

New section

98.11(a) and (D)(8) .eeverveerrrieeiiriieie e
98.12(2) AN (C) .veerveererieiiiiriesiie et
Lo T ) SRS
98.13(b) and (c)
98.13(a)(10)
98.13(a)(11)
98.14(a-C) .....
98.15
98.16(2) .eovverveeenns
98.16(a)(1-12) ....
98.16(a)(13-16)

98.41(a)(1)
98.41(c) and (d) ..
98.41(e-Q) «cvvvvrene
98.42(d) ...ceevveneee
98.43(a) and (b)

98.43(c) and (d)
98.43(e) and (f)
98.45
98.50(a) and (c) ..
O98.50() +veerveieeierieeie e

98.51(a) and (b)
98.51(C-f) seerrrnnne
O98.51(0) +eevveenreerireeiree it

98.52(a) and (b)
98.52(c)
98.53
98.54(8) .ooevveeeeereeeeeeeee e

98.60(a), (d) and (f)
98.60(D) oo
98.60(c-f) ...
98.60(h) .....
98.60(i-j)
98.61(a) and (b) ..
98.62(8-C) +ovvereeiiiee ettt

98.63(a) and (b)

TR TG IRe ) NN
T T=1C) NN

98.67(c)
98.70
98.71
98.80 Introductory ..
98.80(b) and (f)
O98.8L(A) +evverrereereriienre e

98.8L(10) oottt
98.82 Introductory ..
98.83(C-f) ovveernann.
98.83(g) and (h)

Revised
Revised ..
Added
Revised
Removed.

Redesignated
Redesignated ...
Revised
See note above. ...
Redesignated
Revised
Removed.
Added
Redesignated ...
Revised
Redesignated ...
Revised
Removed.
Added
Redesignated
Removed.

Redesignated
Revised
Revised ..
Added
Revised
Revised
Revised
Removed.

Redesignated
Removed.

Revised
Added
Redesignated
Removed.

Revised
Revised
Removed.
Added
Revised
Removed.

Redesignated
Added
Revised ..
Revised
Revised
Revised
Added
Revised
Removed.

Redesignated
Redesignated, Revised ..
Redesignated
Revised
Redesignated ...
Added
Added
Redesignated, Revised ..
Added
Removed.
Added
Revised ..
Added
Revised ..
Revised
Revised
Revised
Revised
Revised ..
Added
Redesignated ...
Revised
Revised
Removed.

98.11(a) and (b)(8).
98.12(a) and (c).
Introductory.
98.13(a) and (b).

98.13(c).
98.13(d).
98.14(a-c).

Introductory.
98.16(a-l).

98.16(m-q).
98.16(r).
98.17(a).
98.17(b).
98.20(a).

98.30(c)(3).
98.30(c)(4-6).

98.30(d-f).
98.31.
98.32.

98.41(a)(1).
98.41(c-e).

98.43(a) and (b).
98.43(c).
98.43(d) and (e).

98.45.
98.50(a) and (c).

98.50(d-f).
98.51(a).

98.51(b).

98.51(c).

98.52(a).

98.52(c).

98.53.

98.54(a).
98.54(b)(3).
98.60(a), (c) and (e).

98.60(b-e).
98.60(g).
98.60(h-i).
98.61(a).
98.61(b-d).
98.61(e).
98.62(a) and (b).
98.64(b).
98.63(a-c).

98.64(a), (c) and (d).
98.65(a).

98.65(f) and (g).
98.67(c).

98.70.

98.71.

98.80.

98.80(b) and (f).
98.81(a).

98.81(b).

98.81(c).

98.82 Introductory.
98.83(c-f).
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Existing section Action New section
98.83(1) veevreeiri e Redesignated, Revised ..........ccccoviiniiiicniieiicie 98.83(9).
Added ..., 98.83(h).
Added ......... 98.84.
Revised 98.90(e).
Revised 98.92(a).
Removed.
REVISEA ..ot 98.92(b).
Redesignated . 98.92(c) and (d).
Added ... 98.92(e).

Subpart A—Goals, Purposes and
Definitions

Goals and Purposes (Section 98.1)

This section of the regulations
includes at §98.1(a) the goals for the
Child Care and Development Fund
(CCDF) contained in section 658A of the
amended CCDBG Act.

Comment: Two commenters suggested
the goals include a requirement for
parental choice rather than the reference
to a promotion of parental choice.

Response: The goal at §98.1(a)(2) uses
the language of section 658A of the
amended CCDBG Act which is “‘to
promote parental choice.” This goal is
operationalized by other requirements.
Lead Agencies which opt to provide
care through grants and contracts in the
state child care program are also
required to provide certificates to
parents seeking child care. Additionally,
Lead Agencies are to include in their
programs a broad range of child care
providers, including center-based care,
family child care, in-home care, care
provided by relatives and sectarian
child care providers.

Comment: Two commenters suggested
goal one include a reference to planning
functions as well as program and policy
functions.

Response: Goal one is stated in the
statute as “‘to allow each State
maximum flexibility in developing
child care programs and policies that
best suit the needs of children and
parents within such State.” Although
we agree with the commenter on the
importance of planning, we believe the
goal at §98.1(c)(4) of this regulation
already discusses planning for delivery
of services. Furthermore, the discussion
at §98.14 reflects our belief in the
importance of the planning function in
the administration of the CCDF within
a State.

Comment: One commenter suggested
goal five be altered to reflect that health,
safety, licensing and regulations
standards are established by state law
and regulations.

Response: Goal five of the statute
already states ‘‘to assist States in
implementing the health, safety,

licensing and registration standards
established in State regulations.”

Comment: One commenter cited one
of the stated purposes of the CCDF is to
increase quality of child care services.
This commenter believed this term
should be defined through reference to
specific standards of quality, such as the
National Association for the Education
of Young Children (NAEYC)
accreditation standards.

Response: We have chosen to not
define quality child care in these
regulations beyond the language found
in section 658G of the Act.

Definitions (Section 98.2)

We adopted the following changes for
this section: an updated definition of
the Child Care and Development Block
Grant Act; an amended definition of a
child care certificate reflecting its use as
a required deposit for child care
services; and an amended definition of
relative child care provider which
includes great grandparents and siblings
(if living in a separate residence) as
relative providers.

We substituted the term “Child Care
and Development Fund (CCDF)” for
“Block Grant” and also defined the
constituent parts of the CCDF:
Mandatory Funds, Matching Funds,
Discretionary Funds, and Tribal
Mandatory Funds.

In light of the new section 6580(c)(6)
of the Act which allows Tribes to use
CCDF funds for construction and
renovation of child care facilities, we
also adopted these terms: construction,
facility, major renovation, modular unit,
and real property.

As proposed, we have replaced
separate terms for ““Grantee’” and ‘‘Lead
Agency” with the single term “Lead
Agency.” We did this for a number of
reasons. First, there was not a
meaningful difference between those
terms. Second, we wished to remove
any ambiguity that could result from the
use of two different terms. Third, we
wanted to emphasize the streamlined
administration of all child care
programs in a State that resulted from
PRWORA. We believe that use of the
term “Lead Agency” conveyed that

sense of unified and expanded
responsibility better than the term
“Grantee.” Lastly, we wanted to avoid
any confusion that could arise when the
State uses subgrantees in implementing
the CCDF. We have replaced the specific
term “Grantee,” as formerly defined,
with “Lead Agency” throughout these
regulations, although there remain some
instances where the word “‘grantee”
appears in its common usage. In these
final regulations, we also corrected the
definition of Lead Agency to include all
parts of the definition of grantee which
were inadvertently omitted in the
proposed rule.

Comment: Some commenters on this
section questioned definitions for which
no changes had been proposed. For
example, commenters questioned the
distinction between a “‘child care
provider that receives assistance” and
an “‘eligible child care provider’ as well
as why the definitions for various
providers were based on the location of
the care provided (e.g., in-home care)
rather than the nature of the care (e.g.,
formal vs. informal), or was based on
the number of providers present (e.g.,
group home child care provider).

Response: Because no changes were
proposed for the terms questioned by
the commenters, we refer them to the
preamble discussion for those terms in
the final rule of August 4, 1992. We
believe that explanation, found at 57 FR
34359, adequately addresses their
specific concerns. Our position, like the
definitions themselves, remains
unchanged.

Comment: One commenter wanted us
to clarify that minor remodeling, within
the limits set forth in the Act, does not
fall under the definition of major
renovation.

Response: Section 98.54(b)(1)
provides that States and others may use
CCDF funds for minor remodeling. But,
rather than create a separate definition
for minor remodeling, State Lead
Agencies may assume that an
improvement or upgrade to a facility
which is not specified under the
definition of major renovation adopted
in this rule may, by default, be
considered a minor renovation and,
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therefore, is allowable under the Act.
Lead Agencies are cautioned of the
distinctions at § 98.54(b)(1) and

§ 98.54(b)(2) between minor renovations
that are permissible for sectarian
organizations and those that are
permissible for others.

Comment: Another commenter
wanted us to define ‘“‘deposit’ as used
in the definition of child care certificate
and suggested several components of a
definition.

Response: Our definition mirrors the
language of the Act. We believe that the
phrase “if * * * required of other
children” is sufficiently limiting of the
common usage of the word “deposit” as
to make the other definitions suggested
by the commenter unnecessary.

Comment: One commenter asked that
we expand the definition of certificate
to include electronic transfers using an
ATM machine, for example, suggesting
that recordkeeping could be simplified
and payments to providers made more
promptly.

Response: It is not necessary to
change the definition as suggested. The
definition already recognizes that a
certificate need not be a check, but
could be an unspecified ‘“‘other
disbursement”. Electronic transfers may
be considered child care certificates if
they meet the requirements of § 98.30(c),
i.e., issued directly to the parent, of a
value commensurate with the subsidy
value of other child care services offered
by the Lead Agency, etc.

Comment: A commenter asked that
the definition of a certificate be
broadened to include a check issued in
the name of both the parent and the
provider, regardless of whether it is sent
directly to the parent or provider.

Response: It is unclear why this
change was suggested. A check (or other
disbursement) issued in the name of
both the parent and the provider would
meet the existing definition. The critical
element is that parents can use such a
disbursement with any child care
provider they choose. If the commenter
is suggesting that the parent be limited
to only the named provider(s), which
the parent may not have chosen, then it
is not a “certificate” within the meaning
of the Act.

Comment: One commenter observed
that we had not proposed a definition of
“special needs child”.

Response: The Lead Agency has
complete flexibility to define this term.
It should be noted that the Lead Agency
may define the term differently for
purposes of prioritizing under § 98.44(b)
from the definition it uses for purposes
of payment rates as discussed at § 98.43.
The use of the term is unchanged since
the 1992 rule and we are unaware of the

need to regulate a definition for “special
needs child” now.

Comment: One commenter thought
that our definitions somehow limited
“informal’ care to only that care
provided in the child’s own home (i.e.,
in-home care) and that this reduced
needed Lead Agency flexibility as well
as limited a family’s options.

Response: We assume that the
commenter understood the regulations
to allow unregulated care only if it is
provided in the child’s own home.
There is no such restriction in these
regulations, nor has there been such a
restriction in the past. Any child care
that is legal in a jurisdiction, including
care that the jurisdiction chooses not to
regulate, is an option available under
the Act, provided the requirements
designed to protect the health and safety
of the child are also met.

Comment: One commenter observed
that the definition of relative is too
narrow and that it would exclude some
relatives as defined in some Native
American cultures, for example, the
“hanai’” system in Hawaii, where family
is informally “adopted” or related.

Response: Any relative who meets
applicable state and local requirements,
if any, may provide care, not just those
listed in our definition. The definition
is statutory and is provided solely for
the purpose of identifying those
relatives who may be exempted—but,
only if the Lead Agency chooses to
exempt them—from the health and
safety requirements at §98.41. The
definition was not created to limit who
may provide care.

Comment: Finally, a commenter noted
that a definition for “tribal
organization” was no longer included in
this section.

Response: The PRWORA amendments
broadened the definition of “‘tribal
organization” to include the following
‘““other organizations”: (1) A Native
Hawaiian organization; and (2) a private
nonprofit organization established for
the purpose of serving youth who are
Indian or Native Hawaiian. However,
the “‘other organizations”” may only
receive Discretionary Funds. Therefore,
since not all tribal ““organizations’ are
eligible to receive both parts of the
CCDF (Discretionary Funds and Tribal
Mandatory Funds), we initially decided
to omit this definition entirely from this
section and specifically define the new
terms for “other tribal organizations” in
the Preamble at §98.61(c). The
definition for tribal organization has
been placed back in this section. This is
the same definition used in the prior
final rule (57 FR 34415, August 4, 1992).
Since the “other tribal organizations™
may only be funded with Discretionary

Funds, they are defined and discussed
in the Preamble at Subpart G, Section
98.61(c).

Subpart B—General Application
Procedures

Lead Agency Responsibilities (Section
98.10)

The new statute did not change the
responsibilities of the Lead Agency. The
amended statute at section
658D(b)(1)(A), however, expands the
CCDF Lead Agency'’s ability to
administer the CCDF program through
other agencies. This change broadens
the ability of the Lead Agency to
administer the CCDF program through
governmental or non-governmental
entities, not just ““‘other State agencies”
as provided in the original CCDBG Act.
These entities could include local
governmental agencies and private
organizations. The new statute and the
Conference Agreement report (H.R. Rep.
No. 725, 104th Cong., 2d Sess. (1996))
are silent regarding whether the non-
governmental agencies cited in this
statutory change must be non-profit
organizations, so ACF has not regulated
on the characteristics of the agencies
through which the Lead Agency may
administer the program.

Comment: One Lead Agency asked
whether the ability to administer the
program through other non-
governmental agencies meant that the
State child care advisory council could
have a stronger role in setting standards.

Response: The regulations have never
limited Lead Agencies from including
others in the creation of child care
policy or the setting of State standards
for child care. However, §98.11(b)(2)
and (8) provide that the Lead Agency
shall continue to promulgate rules and
regulations governing the overall
administration of the program and that
all agencies and contractors that
determine individual eligibility shall do
so according to the rules established by
the Lead Agency.

The change in the regulation is to
allow entities other than the Lead
Agency to administer the day-to-day
operation of the program.

Comment: Another Lead Agency
asked us to delete the requirement at
§98.10(c) which requires consultation
with local governments. Barring that,
they asked for definitions of
‘“‘appropriate representative’ and ““local
government”.

Response: Congress created the
requirement for the Lead Agency to
*‘consult with appropriate
representatives of units of general
purpose local government” at section
658D of the Act, and hence it can not
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be deleted. As States and localities
differ greatly in their governmental
structures, we believe it is inappropriate
to attempt to offer all-encompassing
definitions for these terms. A Lead
Agency may wish to consult its legal
counsel if it is unable to determine
whom it should consult with to meet
this statutory requirement.

Administration Under Contracts and
Agreements (Section 98.11)

Under the latest statutory
amendments, the Lead Agency remains
the single point of contact and retains
overall responsibility for the
administration of the CCDF program.
We have amended this section,
however, to reflect the statutory change
discussed at §98.10 regarding the Lead
Agency’s additional flexibility to
administer the program through other
governmental or non-governmental
agencies.

Further, since we made revisions
corresponding to the added
administrative flexibility granted to the
Lead Agency, we also wanted to align
the wording of this section more closely
with the statute concerning the overall,
lead responsibility of the Lead Agency.
Thus, we have re-worded the
paragraphs in this section that suggested
that the Lead Agency ‘‘shares”
administration of the program with
other entities, because the relationship
between the Lead Agency and other
entities through which it administers
the CCDF is not co-equal.

Comment: One commenter wanted us
to delete the requirement at 8§ 98.11(b)(2)
requiring the Lead Agency to
“Promulgate all rules and regulations
governing overall administration of the
Plan” contending that when the CCDF
is administered through other entities it
should be up to the other agency to
promulgate the rules for that part which
it is administering.

Response: We do not agree that this
provision should be deleted. The Lead
Agency is ultimately responsible for the
program irrespective of who administers
the day-to-day operations. And, it is the
Lead Agency against whom penalties
will be assessed even if caused by
actions of a subgrantee. It is because we
hold the Lead Agency accountable that
the provisions in §98.11 exist.

The requirement for the Lead Agency
to promulgate rules does not preclude
subgrantees from suggesting, or even
creating the policy and procedures by
which the program or a part of the
program operates. However, those
policies and procedures must be issued
under the auspices (i.e., promulgated) of
the Lead Agency to ensure that they
conform with the requirements of the

Act and regulations, and the program
described by the Lead Agency in the
Plan it submits to ACF.

Coordination and Consultation (Section
98.12)

Section 658D(b)(1)(D) of the Act
requires the Lead Agency to coordinate
the provision of CCDF child care
services with other Federal, State, and
local child care and early childhood
development programs. Coordination is
crucial to the successful implementation
of child care programs and quality
improvement activities. The regulation
at §98.12(a) also requires the Lead
Agency to coordinate its child care
services with the specific entities
required at §98.14(a) to be involved in
the CCDF Plan development process:
Temporary Assistance for Needy
Families (TANF), public health,
employment services, and public
education.

The statutory changes under
PRWORA significantly heighten the
need for enhanced coordination
between TANF and child care. TANF
imposes increased work requirements
both regarding the number of TANF
families participating in work and the
number of hours they must work. At the
same time, the guarantee of child care
for families who are in work or
approved education and training and
guaranteed Transitional Child Care
assistance were eliminated when
PRWORA repealed the title IV-A child
care programs.

Moreover, PRWORA provides new
child care funding. It gives the CCDF
Lead Agency administrative oversight
over both the new funds and the funds
authorized under the amended Child
Care and Development Block Grant Act.
The law requires that States dedicate 70
percent of these new funds to the child
care needs of families that receive
assistance under a State program under
Part A of title IV of the Social Security
Act, families that attempt through work
activities to transition from such
assistance, and families that are at risk
of becoming eligible for such assistance.
Under the new law, Tribes also receive
additional child care funds and have the
option to operate TANF programs.
Tribes that operated tribal programs
under the now-repealed Job
Opportunities and Basic Skills Training
(JOBS) program, may continue to
operate work programs under the newly
created Native Employment Works
program (NEWP). Considered together,
these changes present both an
opportunity and a challenge for Lead
Agencies to serve the child care needs
of TANF families.

It is extremely important that children
and their families are linked to a system
of continuous and accessible health care
services. An ongoing Departmental
initiative encourages the linkage
between child care and health care. In
May 1995, Secretary Shalala initiated
the Healthy Child Care America
Campaign, which encourages States and
localities to forge linkages between the
health and child care communities.
Recognizing the mutually beneficial
roles, we require that the Lead Agency,
as part of its health and safety
provisions, assure that children in
subsidized care be age-appropriately
immunized. We believe that children
will benefit substantially from this
enhanced linkage between child care
and health services.

Employment is the goal for most
TANF families and employment
services are critical to the low-income
working families served by the CCDF.
Therefore, it is only prudent that the
Lead Agency coordinate with those
State agencies that are responsible for
providing employment and
employment-related services. But child
care is also emerging as an important
workforce development issue for the
entire population. As such, we believe
that Lead Agencies should undertake
policies that support and encourage
public-private partnerships that
promote high quality child care.

Linkages with education agencies are
crucial to leverage additional services
and enhance child development. One
important aspect of this linkage is the
role played by public schools as a
critical on-site resource for child care.
Although PRWORA repealed section
658H of the Child Care and
Development Block Grant Act, which
directly addressed before- and after-
school child care, in the budget for
fiscal years 1997 and 1998 Congress
nevertheless set aside $19 million
specifically to use for before- and after-
school child care activities and child
care resource and referral. We, therefore,
believe that the repeal of section 658H
should not result in a lessening of
coordination with before- and after-
school programs. We have included
requirements to coordinate with public
education agencies, both for the purpose
of child care planning and development,
as well as for more general coordination
initiatives.

Aside from requiring Lead Agency
coordination with specific entities
discussed above, we also strongly
encourage coordination with other
agencies with potential impact on child
care, including: Head Start collaborative
offices, child support, child protective
services (especially when the Lead
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Agency chooses to include children
receiving protective services among the
families eligible for CCDF subsidies),
transportation, National Service, and
housing.

The Head Start comprehensive model
of health, parent involvement, family
support and education, when linked
with child care, can provide parents and
children with quality comprehensive
full day/full year services. Promising
models that fund Head Start-eligible
children in community-based child care
provided in child care centers and
homes are emerging across the country.
We encourage Lead Agencies to explore
and support such efforts.

Partnerships with National Service
programs present promising
opportunities for collaborations that can
expand and enhance child care for both
young children and school-aged
children. National Service programs
have developed several effective and
replicable models for providing the
tools and skills necessary to build the
capacity and sustainability of local child
care programs, involving parents and
community volunteers in child care
activities, and enlisting private sector
participation in meeting community
needs, including child care.

The availability of transportation is
key to enabling families to access child
care services and, ultimately, work.
Coordination with transportation
agencies and planning groups can
ensure that child care facilities are
located near major transportation nodes
for easier access and that systems of
public transportation support travel
patterns of low-income workers.
Alleviating transportation difficulties
for child care cuts down on travel time
and stress, and allows parents to focus
on achieving self-sufficiency through
work and education.

Child care and child support
enforcement programs serve many of the
same families and have a shared
mission—to promote self-sufficiency of
families and the well-being of children.
As a result, we encourage collaborative
outreach initiatives between these
programs. For example, child care
programs can disseminate information
to parents about paternity establishment
and child support enforcement. We also
encourage the two programs to
coordinate on policy issues. For
example, the programs have a common
interest in assuring that the State
guidelines used to calculate child
support awards adequately consider the
cost of child care.

Coordinating with housing agencies is
crucial for the millions of TANF
recipients and low-income workers who
receive child care subsidies and reside

in public housing. Locating child care
facilities in or near public housing
makes services more accessible, and can
provide parents with a more stable and
familiar environment for their children’s
care. Lead Agencies can work with
public housing authorities to identify
opportunities where co-located housing
and child care can serve as an
employment or entrepreneurial strategy,
and a support service for residents.

We also wish to highlight that the
regulation at §98.12(c), which requires
States to coordinate, to the maximum
extent feasible, with any Indian Tribes
that receive CCDF funds has new
meaning in the context of the changes
made by PRWORA. As we have noted
above, Tribes are eligible to directly
receive additional child care funding,
and to operate TANF as well as
continue to operate work programs
(NEWP)—if the Tribe operated a JOBS
program in 1994. Nonetheless, the new
law did not amend section 6580(c)(5),
which specifically provides tribal
children with dual eligibility for both
tribal and State child care programs
funded under CCDF. A broad range of
options for implementing and designing
programs is available to both States and
Tribes. States and Tribes, therefore,
have a mutual responsibility to
undertake meaningful coordination in
designing child care services for Indian
families.

Comment: A few commenters thought
that our coordination requirement was
statutorily unfounded or unnecessary
because it may fail to include the most
critical partnerships.

Response: It seems unlikely that a
CCDF program could successfully meet
two of the goals of the Act—providing
child care to parents trying to achieve
independence from public assistance,
and assisting States in implementing
State health, safety and licensing
standards—without involving, at a
minimum, the additional agencies
added at §98.14 in this rule. In fact,
since the inception of the program, we
have been told by Lead Agencies and
the public that coordination with
Federal, State, and local child care and
early childhood development programs,
and the four additional agencies listed
is critical to the ongoing successful
delivery of quality child care in a State.
This requirement recognizes that the
coordinative process helps maximize
existing resources and avoid duplicative
efforts which can result in more positive
outcomes for the families and children
served by all of the programs involved.

Comment: A number of commenters
suggested other agencies with which the
Lead Agency should be required to
coordinate, for example, representatives

of the American Academy of Pediatrics,
the National Association for the
Education of Young Children, the State
special education preschool program
administrator, the early intervention
lead agency, and the child welfare
agency, among others.

Response: Many Lead Agencies
already collaborate with some or all of
the agencies suggested and we
encourage others to do so as well.
However, we do not believe it is
prudent to expand the coordination
requirement at § 98.14 to include those
entities with whom many Lead
Agencies are already voluntarily
collaborating. We kept our required list
to a critical core of agencies. This is not
intended to diminish the importance of
other collaboration efforts. It would not
be reasonable to create an all-inclusive
list of potential collaborative agencies.
We have confined the regulations to the
core required collaboration.

Comment: Several commenters asked
if our intention was to limit
coordination only to governmental
entities. In this regard, others asked that
the reference to the public education
agency be expanded to specifically
include private and sectarian schools
and early education programs.

Response: Our requirement recognizes
that the impact for the greatest number
of families is likely achieved by
coordination at the State level. The
regulation attempts to maximize the
coordination by including those
agencies whose activities impact most of
the eligible or potentially eligible
families in a State. It is not our
intention, however, to limit
coordination to only governmental
entities. And, we encourage Lead
Agencies to coordinate with private and
sectarian schools and early education
programs, especially since such
institutions and programs are already
utilized by many families.

Comment: One commenter thought
that use of the phrase ““at a minimum”’
in §98.14(a) weakens the intent of
broader coordination with additional
entities.

Response: We agree and have
reworded the regulation.

Applying for Funds (Section 98.13)

The requirements for Tribes applying
for funds have been moved to Subpart
I and are discussed there. We have
separated the tribal requirements in
order that the discussion of tribal
requirements may be more focused and
coherent.

We simplified the application process
for States and Territories in order to
reduce the administrative burdens of
duplicative information requests and to



39944

Federal Register/Vol.

63, No. 142/Friday, July 24, 1998/Rules and Regulations

provide budget information in the CCDF
Plan, which is a public document.
Heretofore, the regulations required an
annual “application,” separate from the
Plan. This separate application
indicated the amount of funds
requested, broken down by proposed
use (e.g., direct services, administration,
quality activities, etc.). A Plan that
describes the entire child care program
in detail is also required, but only once
every two years. In the past, the Plan
did not provide a ““fiscal context’ for
the program, since it does not include
budgetary information.

In the past, the separate application
requested extensive budget information,
largely due to the requirements related
to the now-discontinued 25 percent
setaside of funds for quality and supply
building. Because we knew that the
budget data was preliminary, we had
not required its inclusion in the Plan or
made it subject to the compliance
process. More importantly, the budget
information was not subject to the
public hearing process.

We believe that the Lead Agency, in
setting the goals and objectives of the
program and in determining how to
achieve them, must consider the
allocation of funds, as well as the
program and administrative activities
that will be undertaken. We also believe
that public knowledge of how funds
might be allocated among activities and
eligible populations is critical to the
planning process. Therefore, we are
requiring the Lead Agency to include in
its Plan an estimate of the percent or
amount of funds that it will allocate to
direct services, quality activities, and
administration. These estimates are for
the public’s consideration in the hearing
process; they will not be used to award
funds. At §98.13(a) we have retained
the requirement that the Lead Agency
apply for funds. The ACF-696 is the
formal vehicle for providing estimates to
ACF for the purpose of awarding funds.
We intend to use the financial form
ACF-696 to fulfill this requirement, so
that the need for a separate application
is obviated.

The Plan estimates will be macro-
level estimates. That is, the Plan will
reflect an estimated amount (or
percentage) of funds that the Lead
Agency proposes to use for: all direct
services, for all quality activities and for
administration. We will not ask that
these estimates be broken down into
subcategories as we had in the separate
application.

Comment: One commenter objected to
the use of estimates thinking that the
form for formally requesting funds from
DHHS, which replaces the application

process, was at least two years from
being utilized.

Response: That form, the ACF-696,
was under OMB review when the
proposed rule was published and has
since been approved and is already in
use.

Comment: Although our proposal to
restructure the application process
received almost universal support, some
commenters wanted assurances that
States would not be held accountable if
estimates are incorrect as a result of
future policy or budget changes.
Another commenter wanted us to
require that future Plans include a
comparison between the amounts
estimated in prior Plans with the actual
expenditures for those periods.

Response: As we said in the proposed
rule, we recognize that these are
estimates and, as such, will not be
subject to compliance actions. Similarly,
approval of a Plan will not be withheld
based on the Lead Agency’s allocation
of funds among activities, unless the
Plan indicates that the requirements for
administrative cost or quality
expenditures will be violated.

We considered the suggested
requirement to compare past estimates
with actual expenditures for the same
period but rejected it for a number of
reasons. First, such a requirement
would call into question our assertion
that the estimates supplied in the Plan
are, in fact, estimates and that ACF will
not take compliance actions based on
them. Second, because expenditure
periods for funds overlap Plan periods
a full statement of actual expenditures
would not be forthcoming until several
years after the original estimate, when
the persons responsible for the estimates
may no longer be in a position to be
‘“accountable” to the public for those
estimates. Lastly, interested parties can
always request that the Lead Agency
make public its spending on various
activities. In any event, the Lead Agency
is already required to provide
information on the actual use and
distribution of funds to ACF, pursuant
to section 658K of the Act.

We continue to request the various
certifications and assurances that are
required by other statutes or regulations
and that apply to all applicants for
Federal financial assistance,
specifically:

e Pursuant to 45 CFR part 93,
Standard Form LLL (SF-LLL), which
assures that the funds will not be used
for lobbying purposes. (Tribal
applicants are not required to submit
this form.)

¢ Pursuant to 45 CFR 76.600, an
assurance (including any required

forms) that the grantee provides a drug-
free workplace.

¢ Pursuant to 45 CFR 76.500,
certification that no principals have
been debarred.

¢ Assurances that the grantee will
comply with the applicable provisions
regarding nondiscrimination at 45 CFR
part 80 (implementing title VI of the
Civil Rights Act of 1964, as amended),
45 CFR part 84 (implementing section
504 of the Rehabilitation Act of 1973, as
amended), 45 CFR part 86
(implementing title 1X of the Education
Amendments of 1972, as amended) and
45 CFR part 91 (implementing the Age
Discrimination Act of 1975, as
amended).

Section 98.13 requires the Lead
Agency, not the Chief Executive Officer,
to supply the requested information.
Since the Chief Executive Officer
designates the Lead Agency, we feel that
it is unnecessary for the Chief Executive
Officer to thereafter apply for funding
each year. This change gives grantees
the flexibility to simplify the
application process further.

In summary, the CCDF application
process for States and Territories
consists of the two-year CCDF Plan as
required in §98.17 and such other
information as may be specified by the
Secretary. For the second year of the
Plan, the Lead Agency uses the ACF—
696 to provide ACF with its estimates of
funds needed quarterly—there is no
longer a separate “‘application” needed
from States and Territories in the
second year of the Plan period.

Comment: One commenter objected to
discontinuing the separate application
because it contained information on the
mix of certificates and grants/contracts
which could be used to monitor a Lead
Agency’s compliance with Section
658(c)(2)(A) of the Act concerning the
availability of certificates.

Response: The regulations at §98.13
never required that the Lead Agency’s
application provide information on the
use of certificates. In the past, policy
Program Instructions requested such
information to ensure that Lead
Agencies met the statutory requirement
to provide certificates. This was
necessary because some Lead Agencies
had never provided certificates prior to
the CCDBG Act and the Act required all
Lead Agencies to have a certificate
program in place by October 1, 1992.
ACF looked to the information in the
application as a indication of the Lead
Agency’s compliance with this
requirement.

In the years since that deadline,
certificates have become an integral part
of every Lead Agency’s program, in fact
many State programs are totally
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certificate-based. We are satisfied that
all Lead Agencies are in conformity
with this provision of the Act. It should
be noted that Lead Agencies are
required to report to ACF the actual
numbers of children receiving
certificates per § 98.71(b)(2).

Plan Process (Section 98.14)

Section 658D(b) of the Act requires
the Lead Agency in developing the Plan
to: (1) Coordinate the provision of
services with Federal, State and local
child care and early childhood
development programs; (2) consult with
appropriate representatives of local
governments; and (3) hold at least one
hearing in the State with sufficient time
and statewide notification to provide an
opportunity for the public to comment
on the provision of child care services.

In amending the CCDBG Act to
require that the Lead Agency provide
“sufficient time and Statewide
distribution” of the notice of hearing,
Congress established a higher standard
for public comment than previously
existed in the Act. Affording the public
a meaningful opportunity to comment
on the provision of child care services
advances public participation, Lead
Agency accountability and the overall
goals of welfare reform. Accordingly, we
have established a minimum 20-day
notice-of-hearing requirement at
§98.14(c). That is, the Lead Agency
must allow a minimum of 20 days from
the date of the statewide distribution of
the notice of the hearing before holding
the hearing. Many Lead Agencies have
ongoing planning processes with broad
community involvement that convene
regularly during the year. We applaud
such broad participatory approaches as
they are especially responsive to
changing needs and these approaches
may fulfil the requirements of §98.14.

Comment: Some commenters
preferred the previous requirement for
“‘adequate notice” for public hearings
and were unaware of problems or
inadequacies of that process. Others
argued for a longer notice period and a
requirement for additional hearings in a
State.

Response: Congress clearly
envisioned something different from the
existing ‘“‘adequate notice’ process
when it amended the Act to require
“sufficient time and statewide
distribution’ of the public hearing
notice. We also have received reports
that some Lead Agencies provide such
short notice of hearings as to effectively
preclude broad public participation.

In the interest of State flexibility, we
have established only a minimum
amount of time—20 days—that the
public should be notified of the hearing.

However, we encourage Lead Agencies
to consider providing longer lead times
that would allow the public more time
to prepare for hearings, especially when
only a single hearing is held in the
State. Although the Act requires the
Lead Agency to hold only one public
hearing, the Lead Agency may, of
course, hold additional public hearings.
Because of technological changes which
might allow for public comment via the
Internet or linking sites across a State
via satellite, we have not regulated an
additional number of hearings that must
be held since Lead Agencies may find
other approaches for public input that
are equally effective and less costly than
additional hearings.

As stated in the proposed rule, we
considered establishing regulations
around the newly added statutory
language that requires “‘statewide
distribution of the notice of hearing.”
Clearly, the expanded Child Care and
Development Fund potentially impacts
a much wider segment of the population
than may have been the case under the
CCDBG. In light of the stronger statutory
language about public hearings, we
considered, for example, a regulation to
require the Lead Agency to employ
specific media in publicizing its hearing
or to ensure that specific portions of the
population be potentially exposed to the
hearing notice.

We rejected these and other
alternatives as restricting State
flexibility. Nevertheless, we remain
concerned that some Lead Agencies may
not respond to the heightened statutory
requirement. We, therefore, require the
Lead Agency to describe how it
achieved statewide distribution of the
notice of hearing in its description of
the hearing process required in the Plan
by §98.16(e). We received no comments
on this proposal.

Similarly, we have not established a
specific requirement concerning written
comments from the public as suggested
by some commenters. We believe,
however, that a meaningful public
comment process must consider written
comments from persons or
organizations, especially those who are
unable to attend a hearing.

At §98.14(c)(2) we require that the
public hearing be held before the Plan
is submitted to ACF, but no earlier than
nine months prior to the effective date
of a Plan. We recognize that States may
have established public comment
mechanisms that coincide with their
budgetary cycle but not within our
usual time frames for public hearings
and Plan submittal. Therefore, we wish
to clarify our intention in this area.

ACF does not believe that the public
hearing is held for the purposes of

“approving” the Plan as it will be
submitted, but rather to solicit public
comment and input into the services
that will be provided through the CCDF.
For this reason, we have created a
flexible process that does not create an
undue burden on Lead Agencies, yet
insures that the statutorily required
public input is obtained.

The Plan that is submitted to ACF
must reflect the program that will be
conducted and must incorporate any
changes to the program that the Lead
Agency chooses to adopt as a result of
the input received during the public
hearing. We advise the Lead Agency to
retain a copy of the draft Plan that it
made available for public comment in
fulfillment of this requirement. We also
remind Lead Agencies that substantive
changes in their programs, after their
Plans are submitted to ACF, must be
reflected by amending the Plan per
§98.18(b).

Comment: A few commenters
suggested that the Lead Agency be
required to specifically respond to
comments raised at the public hearing
or at least to those comments on the
Plan that are submitted in writing,
others suggested that the Lead Agency
be required to provide a summary of all
comments received on the Plan.

Response: We decline to require Lead
Agencies to summarize or respond to
comments received during the public
hearing process. The Act does not
suggest such a requirement and it is
unclear what would result from it. We
also believe that this would be an
especially resource-intensive activity for
the Lead Agency which would not
necessarily further the goals of the Act.

Comment: Some commenters objected
to any regulation around public input
stating that they had ongoing
mechanisms for coordination or input,
such as quarterly child care steering
committee meetings, others felt that a
State legislative or budget hearing
would fulfill the requirement. Still
others argued that the public hearings
are poorly attended or not helpful.

Response: At section 658D(b)(2) of the
Act, Congress clearly ties together the
hearing and the State Plan with the
expectation that the public be afforded
an opportunity to comment on the
content of that Plan. The Act requires a
hearing “‘to provide the public an
opportunity to comment on the
provision of child care services under
the State plan.”

Ongoing mechanisms, such as those
suggested by the commenters may, in
fact, meet the requirements of the Act
when they allow for the public to
comment on the provision of services
under the State Plan. Some legislative
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oversight or budget hearings, in
contrast, may not meet this statutory
requirement if they do not allow for
public comment (i.e., the public is not
afforded an opportunity to comment as
when only the State Administrator or
legislators are allowed as witnesses).
Similarly, a single state budget hearing
held for the purpose of discussing the
entire State budget may not afford any
opportunity to specifically address child
care services in the State, especially in
the detail set forth in the Plan, as
required by the Act. It is not the
auspices under which the hearing is
held that is important, but whether the
hearing allows for the necessary public
input required by the Act.

Regarding attendance or participation
at public hearings in the past, we
believe that public hearings, designed
for broad public participation and held
with sufficient notification can
nevertheless become meaningful forums
for State child care policy discussions,
especially in future years.

Comment: A few commenters
objected to the requirement that the
hearing be held no earlier than 9 months
prior to submission of the Plan to ACF
as unnecessarily prescriptive.

Response: We maintain that the
requirement that hearings be held no
earlier than 9 months before the Plan is
submitted to ACF is a balanced
approach which allows the Lead Agency
to conduct its hearing up to a full year
in advance of the effective date of the
Plan. Allowing complete latitude in
setting the date for the public hearing
might make the hearing requirement
less meaningful and creates a
disconnect—the further from the
effective date of the Plan that the
hearing is held.

Comment: A number of commenters
argued that the child care Plan must be
made available before the public hearing
is held for there to be meaningful public
input. They suggested various
timeframes and formats for making
Plans available.

Response: We agree that meaningful
public comment on the “provision of
child care services under the State plan”
as required by the Act is hampered, if
not impossible, without knowledge of
the contents of that Plan. For example,
the Act now requires the Lead Agency
to provide ‘“‘detailed descriptions” of
various child care policies such as
parental access, parental complaints,
and payment rates among others. In
order to meaningfully comment, the
public must know what those policies
are. We believe this can only be
accomplished by providing the public
with the Plan that the Lead Agency
proposes to submit to ACF. Therefore, at

§98.14(c)(3) we are requiring that the
Lead Agency make the Plan available in
advance of the required hearing.

We decline to regulate on the
timeframes or formats for making the
Plan available to the public but remind
Lead Agencies of their obligations under
the Americans with Disabilities Act for
accessibility of public information.

Comment: One commenter asked for
flexibility in the format of the Plan that
is to be submitted to the public in
advance of the hearing suggesting that
various topics such as parent fees,
eligibility and payments rates be
presented, but not necessarily in the
format of the preprint that ACF requires.

Response: We agree that the Plan that
is presented in advance of the public
hearing need not be in the format of the
preprint. However, as a practical matter,
this may be the easiest format for the
Lead Agency to use. That is because the
Act requires comments on child care
services under the “‘State plan”—the
requirements for which are outlined at
§98.16. As long as all of the elements
of the Plan as described at §98.16 are
provided in advance of the hearing, then
the requirement is satisfied. We note
that many of the Plan elements, such as
most of the newly statutorily-required
“detailed descriptions” probably will
not change from Plan to Plan, hence the
preprint format may not be as
burdensome as the commenter
imagines.

Comment: A number of commenters
opposed having amendments to the Plan
subject to the public hearing. They also
objected to applying the hearing
requirement to those Plans which were
to become effective on October 1, 1997.

Response: The proposed rule neither
required nor suggested that Plan
amendments are subject to a public
hearing. As has been the policy since
the inception of the program, this final
rule also does not require a public
hearing for amendments to approved
CCDF Plans. Although an amendment to
the Plan is not subject to the Federal
regulatory hearing requirement, we
recognize that State rules or Lead
Agency practice may, nevertheless,
require a hearing or public comment
period or both.

The preamble to the proposed rule
provided that the new CCDF Plans due
to ACF in 1997 were subject to the
statutory requirements—not the
proposed regulatory requirements—for a
hearing i.e., at least one hearing with
sufficient time and statewide
distribution of the notice. Although that
issue is now moot we wish to reiterate
that both the public hearing and the
coordination and consultation processes
must be undertaken each time the entire

Plan is required to be submitted. The
regulations provide that the entire Plan
is only required to be submitted at the
beginning of each Plan biennium.

As discussed above at §98.12, we
believe that ongoing coordination and
consultation processes are vital to the
design of a successful program.
Therefore, at § 98.14(a) we have
included a minimum list of State
agencies with which the Lead Agency
must coordinate the provision of
services under the CCDF.

The requirement to coordinate with
specific agencies includes a provision
that the Lead Agency describe the
“results” of the coordination. In the
proposed rule, we did not elaborate on
this requirement as we thought it self-
evident. Because we did not give
context to this requirement, some
commenters ascribed purposes or
expectations that we did not intend.
Therefore, we wish to elaborate on this
part of the coordination requirement.

Prior to this rule Lead Agencies were
required to provide a *‘description’ of
the coordination and collaborative
processes they engaged in during the
preparation of the State Plan. This
description in the Plans, however, was
frequently merely a list of agencies with
which the Lead Agency had met. Often
these descriptions did not change over
long periods, or the dates of the
meetings listed remained unchanged
from Plan to Plan. The “description”
gave the impression that there was little
progress resulting from the coordinative
efforts of the Lead Agencies—that little
was happening. We knew this to be an
inaccurate picture.

The Plan is not just a public
document describing the State’s
approach to child care for the purpose
of its hearing process. It also serves as
a guide for other Lead Agencies about
promising practices, different
approaches to common problems and
can be an indicator of issues that others
may face in the future. Because of the
multiple uses of the State Plan, we
wanted the *‘description” of the
coordinative effort to more accurately
reflect what we knew was the reality in
the States. No other purpose is
contemplated or intended in asking that
the Plan reflect the “results” of the
coordination activities.

We recognize that coordination may
not have quantifiable results, especially
in the short term. Because coordination
is an ongoing process, an explanation of
the intended outcomes of a Lead
Agency’s current and planned
coordination activities would be an
appropriate “results”. Similarly, a
compilation of the useful lessons
learned from the coordination activities
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would meet our intent in asking that the
“results’” be described in the State Plan.
Additional comments relating to the
coordination and consultation
requirement and processes are
addressed in the discussion at §98.12

Assurances and Certifications (Section
98.15)

The PRWORA amendments made a
number of changes to the assurances
under the CCDBG. In several instances
the term “assure’ was replaced by the
term “certify.” Also, as described below,
the amendments changed the content of
two of the former assurances and some
assurances were eliminated.

While ACF believes that there is no
practical difference between an
assurance or certification, when both are
given in writing, we have grouped the
assurances together at 8 98.15(a) and the
certifications together at § 98.15(b).

Regarding specific substantive
changes, the new section 658E(c)(2)(D)
of the Act replaces the former assurance
regarding consumer education. The
corresponding regulatory amendment at
§98.15(b)(3) uses the statutory language
requiring the Lead Agency to certify it
“will collect and disseminate to parents
of eligible children and the general
public, consumer education information
that will promote informed child care
choices.”

The new section 658E(c)(2)(E) does
not contain prior language requiring
Lead Agencies to have in place a
registration process for unregulated care
providers that provided care to children
receiving subsidized care under the
CCDBG Act. We, therefore, removed the
assurance formerly found at § 98.15(i).
We note, however, that the Lead Agency
has the flexibility to continue to
maintain a registration process for
providers if it chooses. This process has
enabled States to maintain an efficient
payment system. In addition it has
provided a means to transmit relevant
information, such as health and safety
requirements and training
opportunities, to providers who might
otherwise be difficult to reach.

The Act also revises the requirement
that providers meet all licensing and
regulatory requirements applicable
under State and local law. The revised
requirement at § 98.15(b)(4) mirrors the
new statutory language that there be “in
effect licensing requirements applicable
to child care services provided within
the State.”

For tribal programs, the amendments
specifically provide that, “in lieu of any
licensing and regulatory requirements
applicable under State and local law,
the Secretary, in consultation with
Indian tribes and tribal organizations,

shall develop minimum child care
standards (that appropriately reflect
tribal needs and available resources)
that shall be applicable to Indian tribes
and tribal organizations receiving
assistance under this subchapter”
(section 658E(c)(2)(E)(ii)). ACF is in the
process of arranging those consultations.

The PRWORA deleted requirements
formerly found in the statute at section
658E(c)(2)(H), (1), and (J). These
provisions, which related to reporting
reductions in standards, reviewing State
licensing and regulatory requirements,
and non-supplantation were deleted.

Finally, §98.15(a)(6) requires that
States provide an assurance that they
have not reduced their level of effort in
full-day/full-year child care services if
they use pre-Kindergarten (pre-K)
expenditures to meet the MOE
requirement. Comments relating to this
assurance, and the use of pre-K in the
CCDF in general, are discussed further
at §98.53.

Comment: One commenter suggested
strengthening the certification at
§98.15(b)(3) by requiring that the
consumer education be provided
through community-based
organizations. The commenter also
wanted us to clarify that such consumer
education be made available to the
general public throughout the State.

Response: We agree that community-
based organizations may, in fact, be the
best way of providing consumer
education as discussed at § 98.33.
However, in the interests of State
flexibility, we decline to limit the Lead
Agency'’s options so narrowly. We note
that the certification already requires
dissemination of consumer education
materials ‘‘to the general public” and it
is our expectation that such materials
are widely made available and not
limited just to families applying for or
receiving CCDF subsidies.

Comment: Another commenter asked
that the certification at § 98.15(b)(7) be
clarified to define equal access as also
meaning timely payment of the provider
by the State. The commenter wanted a
certification that payments to providers
would be processed within a state-
established timeframe, claiming that
lengthy delays in payment made
providers reluctant or unwilling to
accept subsidized children, thereby
effecting equal access.

Response: We agree that the Lead
Agency should establish timely
payment processing standards for the
reasons stated by the commenter.
However, there is no statutory basis for
requiring such standards and we decline
to change the regulation.

Comment: One commenter noted that
§98.15(a)(5) contained an incorrect
citation.

Response: We have corrected the
citation to read, ‘“‘pursuant to §98.30(f).”

Plan Provisions (Section 98.16)

We have amended §98.16 to reflect
changes in the Plan resulting from
PRWORA. For example, we have
deleted the language on registration and
the calculation of base-year level-of-
effort previously found at §98.16(a)
(13), (14) and (16). We substituted for
them the statutory requirements for the
Lead Agency to provide detailed
descriptions of its parental complaints
process at §98.16(m) and its procedures
for parental access at §98.16(n).
Similarly, we have modified some
language to reflect new statutory
language. For example, § 98.16(h) now
discusses the additional purposes for
which funds may be used, and § 98.16(l)
now requests the summary of facts upon
which payment rates were determined,
including the conduct of a market rate
survey. Section 98.16(c) has been
expanded to identify the entity
designated to receive private donated
funds pursuant to § 98.53(f). We have
also modified the language at
§98.16(g)(2) to reflect broader flexibility
concerning the use of in-home care. We
received many comments on these
provisions. Those comments are more
appropriately discussed in the related
sections that follow.

We take this opportunity to correct
the wording of §98.16(j), formerly
§98.16(a)(10), concerning health and
safety requirements. We have removed
the word “minimum® here since the
legislation contains no such
qualification, nor do our regulations
limit the flexibility to establish such
requirements. We note that § 98.41
remains unaffected by this correction
since that section did not include the
use of the word “minimum.”

We have also required at § 98.16(p)
that the Lead Agency include in the
CCDF Plan the definitions or criteria
used to implement the exception to
TANF work requirement penalties that
applies when a single custodial parent
with a child under age six has
demonstrated an inability to locate
needed child care. Among others, the
definitions or criteria would include
“‘appropriate child care,” and
““affordable child care arrangements.”
We elaborate on this requirement, and
the many comments received about it,
in the discussion of consumer education
at §98.33.

Finally, §98.16(q)(1) provides that the
Lead Agency describe State efforts to
ensure that pre-K programs, for which
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any Federal matching funds are
claimed, meet the needs of working
parents. At §98.16(q)(2) we codified the
provision found in the preamble of the
proposed rule at § 95.53. This section
provides that, should the Lead Agency
use public pre-K funds to meet more
than 10% of either the MOE or the
Matching requirements, the Plan will
reflect this. The Plan must also describe
how the State will coordinate its pre-K
and child care services to expand the
availability of child care when the Lead
Agency uses public pre-K funds to meet
more than 10% of either the MOE or the
Matching requirements. These
requirements are discussed at § 98.53.

The Administration on Children will
issue appropriate amendments to the
State CCDF plan preprint (ACF-118)
and the Tribal CCDF plan preprint
(ACF-118A) in Program Instructions,
which will also provide guidance on
when Lead Agencies would be required
to submit amendments. The Program
Instructions will take into consideration
appropriate lead times for
implementation.

Comment: One commenter objected to
including TANF definitions in the State
child care Plan because then the child
care Plan would have to be amended
every time TANF changed its
definitions.

Response: Including TANF
definitions in the child care Plan is not
burdensome because those TANF
definitions are unlikely to change
frequently over the two-year life of the
Plan. In any event, changes to the TANF
definitions would not appear to be a
“substantial change’ in the CCDF
program. Hence, an amendment to the
Plan would not be required as discussed
in the preamble to the 1992 rule at 57
FR 34367. We repeat that the purpose of
this provision is for public education
about the requirements upon, and
options available to, low-income
working parents as discussed in the
preamble at § 98.33.

Comment: Another commenter felt
that States should not have to “justify”
limits on in-home care in the Plan. She
suggested that a listing of the limits on
in-home care and the policy reasons for
those limits should be sufficient.

Response: We agree. It was not our
intent to make States justify the limits
they place on in-home care. Rather, we
want the Plan to reflect their basis for
doing so, in order for the public and
ACF to better understand the State’s
policy. We have accordingly changed
the wording of the regulation. The
preamble discussion at § 98.30 remains
essentially the same as we did not use
the word “‘justify’” in that discussion of

in-home care, from which the Plan
requirement is derived.

Comment: A commenter observed that
the statute does not require that the
Lead Agency itself maintain the records
of substantiated parental complaints,
but rather requires the State to maintain
such records.

Response: We agree and have changed
the wording of § 98.16(m) to reflect the
requirement as discussed at § 98.32.

Period Covered by Plan (Section 98.17)

The statute was amended at section
658E(b) to eliminate the three-year
initial period for State Plans. The rule
provides that all Lead Agencies for
States, Territories, and Tribes must
submit new Plans every two years
beginning with the Plans for Federal
Fiscal Years 1998 and 1999.

Comment: One commenter observed
that two years is too short a period for
meaningful comprehensive planning
and that such a period may not coincide
with State legislative sessions. The
commenter asked for the ability to
prepare longer range plans, such as 3 to
5 year plans, with provision for annual
updates.

Response: We agree that a longer plan
period might better suit some Lead
Agencies’ planning cycles. However,
this requirement is statutory.

Subpart C—Eligibility for Services

A Child’s Eligibility for Child Care
Services (Section 98.20)

General eligibility. The amended
statute at 658P(4)(B) expands the
definition of “eligible child” to include
families whose income does not exceed
85 percent of the State median income
for a family of the same size. Therefore,
§98.20(a)(2) reflects that change.

We retained the State flexibility at
§98.20(a)(1)(ii) regarding the option to
serve dependent children age 13 and
over who are physically or mentally
incapacitated or under court
supervision. States may elect to serve
children age 13 or older who are
physically or mentally incapacitated or
under court supervision up to age 19, if
they include the age limit in their CCDF
Plan.

Foster care and protective services.
Grantees have the flexibility to include
foster care in their definition of
protective services in their CCDF Plan,
pursuant to §98.16(f)(7), and thus
provide child care services to children
in foster care in the same manner in
which they provide services to children
in protective services.

A child in a family that is receiving,
or needs to receive, protective
intervention is eligible for child care

subsidies if he or she remains in his or
her own home even if the parent is not
working, in education or in training. In
these instances, child care serves the
child’s needs as much or more than the
parent’s needs. Likewise, child care
services may also be necessary when a
child is placed in foster care. Therefore,
if Lead Agencies do not include foster
care in their definition of protective
services, they must tie eligibility for
CCDF child care of children in foster
care to the status of the foster parent’s
work, education or training.

Comment: One commenter suggested
that the option to include foster care
within the definition of protective
services should be included in the
regulatory section.

Response: We agree. Therefore, we
amended §98.20(a)(3)(ii) and
§98.16(f)(7) to ensure that States
carefully consider inclusion of this
option when developing and
implementing their CCDF Plan.

Comment: Most commenters were
pleased that children in foster care
could be eligible for child care services
since many States do not differentiate
between foster care and child protective
services. However, some commenters
felt that we should include foster care
in the regulatory definition of eligible
child so that all children in foster care
would be eligible.

Response: The statute did not
specifically provide for foster care as an
eligibility criteria. As states have
varying policies regarding services for
children in foster care and protective
services, we have not included foster
care in the regulatory definition. Rather
we will allow States flexibility in
determining if, and how, they will serve
children in foster care and protective
services. Therefore, a State must
indicate its intention of providing child
care services to children in foster care—
on the same basis as children in
protective services—by including foster
care in their definition of protective
services in the CCDF Plan.

Comment: Several commenters
believed that the child’s eligibility for
child care services should not be based
on the income of the foster parents.

Response: States continue to have the
flexibility to consider a child in foster
care as a family of one, for purposes of
determining income eligibility under
§98.20, on a case-by-case basis.

Respite care. We further clarified that
respite child care is allowable for only
brief, occasional periods in excess of the
normal “‘less than 24 hour period” in
instances where parent(s) of children in
protective services—including foster
parents where the Lead Agency has
defined families in protective services to
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include foster care families—need relief
from caretaking responsibilities. For
example, a child care arrangement by
someone other than the custodial parent
for one weekend a month to give relief
to the custodial parent(s) of children in
protective services is acceptable. We
believe that this kind of respite child
care, if necessary for support to families
with children in protective services,
would be an acceptable use of CCDF
funds.

If a State or Tribe uses CCDF funds to
provide respite child care service, i.e.,
for more than 24 consecutive hours, to
families receiving protective services
(including foster care families when
defined as protective services families),
the CCDF Plan must include a statement
to that effect in the definition of
protective services. We note this
definition of “respite child care” may
differ from how States or Tribes define
it for other purposes (e.g., child
welfare). Thus, respite child care must
be specified in the Lead Agency’s Plan
if it is to be considered an allowable
expenditure under CCDF.

Comment: Several commenters felt
that States should be required to
provide respite care for children with
disabilities.

Response: Since respite care is
provided to give parents time off from
parenting, rather than care to allow the
parent to participate in work or in
education or training, the CCDF cannot
be used for respite care for children
with disabilities unless the child also
needs or is receiving protective services.

Subpart D—Program Operations (Child
Care Services)—Parental Rights and
Responsibilities

Parental Choice (Section 98.30)

Cash as a certificate. Since welfare
reform has raised issues about methods
of paying for child care, we wish to
provide clarification with respect to
child care certificates provided in the
form of cash. In defining the term
“certificate,” the statute at 658P(2) says,
“The term” child care certificate’ means
a certificate (that may be a check or
other disbursement) that is issued by a
State or local government * * * directly
to a parent who may use such certificate
only as payment for child care services
or as a deposit for child care services if
such a deposit is required of other
children being cared for by the
provider.”

With a certificate or two-party check,
the Lead Agency can ensure that money
is paid to a provider who meets
applicable health and safety
requirements. This is not the case when
a Lead Agency provides cash to a

parent. We strongly discourage a cash
system, because providers must meet
health and safety standards, and we
believe that the use of cash can severely
curtail the Lead Agency’s ability to
conform with this statutory
requirement.

If, nevertheless, a Lead Agency
chooses to provide cash, it must be able
to demonstrate that: (1) CCDF funds
provided to parents are spent in
conformity with the goals of the child
care program as stated at section 658A
of the Act, i.e., that the money is used
for child care; and (2) that child care
providers meet all applicable licensing
and health and safety standards, as
required by section 658E(c)(2) (E) and
(F) of the Act. Lead Agencies, therefore,
may wish to consider having parents
who receive cash attest that the funds
were used for child care and to identify
the provider. Such a statement would
help assure that the funds were
expended as intended by the statute and
lessen the possibilities for fraud.
Finally, Lead Agencies are reminded
that they must establish procedures to
ensure that all providers, including
those receiving cash payments from
parents, meet applicable health and
safety standards.

Comment: One commenter was
concerned that we “‘strongly
discourage’ the use of cash. She felt that
this stifled State innovation in piloting
new service delivery systems and ran
counter to the purposes of PRWORA in
instilling personal responsibility. In
recognizing that providing cash can
only be successful with intense parent
and provider education, the commenter
argued for State flexibility to experiment
without sanctions from ACF.

Response: We appreciate the
commenter’s thoughtful approach to the
question of providing cash. Like the
commenter, we believe that without
appropriate safeguards, such as intense
consumer education and the provisions
discussed above, the provision of cash
may not fulfill the goals of either
PRWORA or the CCDBG Act. While we
continue to discourage the use of cash,
we recognize that the Lead Agency
retains the flexibility to use it.

Availability of certificates. We
received an unexpectedly large number
of comments on our proposed
clarification concerning the availability
of certificates; many with strongly
argued positions. Some comments
favored the clarification, but most
opposed it.

Even though we proposed no changes
to the regulatory language at this Part,
the comments revealed a fundamental
belief that we were proposing to lessen
the emphasis on parental choice. That is

not the case. However, because of the
depth of reaction around this topic, we
have decided to withdraw the proposed
clarification rather than try to explain it
again in different words. Therefore,
concerning the availability of
certificates, the preamble to the 1992
Final Rule continues to apply and the
regulatory language remains unchanged.
In-home care. Child care
administrators have faced a number of
special challenges in monitoring the
quality of care and the appropriateness
of payments to in-home providers. For
that reason, we give Lead Agencies
complete latitude to impose conditions
and restrictions on in-home care. We
have revised § 98.16(g)(2) to require that
Lead Agencies, in their CCDF Plans,
specify any limitations on in-home care
and the reasons for those limitations.
The Lead Agency must continue to
allow parents to choose in-home child
care. However, since this care is
provided in the child’s own home it has
unique characteristics that deserve
special attention. In-home care is
affected by interaction with other laws
and regulations. For example, in-home
providers are classified as domestic
service workers under the Fair Labor
Standards Act (FLSA) (29 U.S.C. Section
206(a)) and are therefore covered under
minimum wage. As employees, in-home
child care providers are also subject to
tax requirements. In highlighting these
special considerations, we also note that
whenever the FLSA and other worker
protections apply, ACF is committed to
maintaining the integrity of these
protections. A strong commitment to
work, and therefore to worker
protections, is critical to welfare reform.
We are mindful that in-home care
plays a valid and important role in
meeting the needs of working parents,
and that many participants in
subsidized care programs rely on such
care to meet their family needs. Access
to care that meets the needs of
individual families is critically
important to parents and children, to
schools and the workplace, and to other
community institutions that interface
with the family. While in-home care
represents only a small proportion of all
available care in most communities, it
may be the best or only option for some
families and may prove valuable,
necessary and cost-effective when
compared to other options. There are a
number of situations in which in-home
care may be the most practical solution
to a family’s child care needs. For
example, the child’s own home may be
the only practical setting in rural areas
or in areas where transportation is
particularly difficult. Employees who
work nights, swing shifts, rotating shifts,
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weekends or other non-standard hours
may experience considerable difficulty
in locating and maintaining satisfactory
center-based or family day care
arrangements. Part-time employees
often find it more difficult to make child
care arrangements than do those who
work full-time. Similarly, families with
more than one child or children of very
different ages might be faced with
multiple child care arrangements if in-
home care were unavailable. Many
families also believe that very young
children are often best served in their
own homes. Given the general scarcity
of school-age child care in many
communities, in-home care may enable
some families to avoid latchkey
situations before school, after school,
and when school is not in session. For
many families, in-home care by relatives
also reflects important cultural values
and may promote stability, cohesion
and self-sufficiency in nuclear and
extended families.

We urge child care administrators to
consider the capacity of local child care
markets to meet existing demand and
the role that in-home care may play in
the ability of parents to manage work
and family life. Although in-home care
does not represent a large share of the
national supply, it fills an important
niche in the structure and functioning of
local child care markets by extending
the ability of parents to care for children
within their own families, closing gaps
in the supply of community facilities,
and creating a bridge between adult care
and self- or sibling-care as children near
adolescence.

Some Lead Agencies may choose to
limit in-home care because of cost
factors. For example, a State might
determine that minimum wage
requirements result in payments for in-
home care serving only one or two
children that are much higher than the
payments for other categories of care.
Therefore, the Lead Agency could elect
to limit in-home care to families in
which three or more children require
care. The payment to the in-home
provider would then be similar to the
payment for care of the three children
in other settings. This ability to limit in-
home care allows Lead Agencies to
recognize the same cost restraints that
families whose care is unsubsidized
must face.

However, since in-home care has
proven to be an important resource, we
expect Lead Agencies to consider family
and community circumstances carefully
before limiting its availability. For that
reason, CCDF Plans must specify any
limitations placed on in-home care and
the reasons for those limitations.

ACF recognizes that giving Lead
Agencies complete latitude to impose
cond